IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LARRY COOPER : CIVIL ACTI ON
V.

DONALD T. VAUGHN, et al. ; NO. 00-6016

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Novenber 6, 2001

Petitioner Larry Cooper (“Cooper”), a state prisoner
convicted of nurder, robbery, crimnal conspiracy, and possession

of instruments of crine, seeks a wit of habeas corpus under 28

US C 8§ 2254. This court referred Cooper’s pro se petition to
Magi strate Judge Carol Sandra Moore Wells who issued a Report and

Recomendati on. For the reasons stated bel ow, Judge Wlls’

Report will be approved in part and di sapproved in part and her
Recomendation will be approved. Cooper’s petition will be
deni ed.

BACKGROUND

Cooper was convicted by a state jury on May 14, 1981.

See Commonweal th v. Cooper, No. 773, slip op. at 1 (CCP

Phi | adel phia County, March 5, 1982). Follow ng denial of post-
trial notions, he was sentenced to life inprisonnent for nurder,
preceded by successive sentences totaling 22 to 45 years on

robbery, crimnal conspiracy, and possession of instruments of



crime. See Comopnwealth v. Cooper, No. 2533, slip op. at 1 (Pa.

Super. C ., August 5, 1983).
Cooper appeal ed to the Pennsyl vani a Superior Court.
The Superior Court affirmed his conviction on August 5, 1983.

See Commonweal th v. Cooper, 464 A 2d 516 (Pa. Super. 1983).

Cooper did not file a Petition for Allowance of Appeal with the
Pennsyl vani a Suprene Court.

On Decenber 18, 1981, Cooper filed his first pro se
petition under Pennsylvania' s Post Conviction Hearing Act
(“PCHA"), 42 Pa. C.S.A 8 9541, et seq. On January 8, 1982, this
was di sm ssed as premature because Cooper’s Superior Court appeal

was pending. Comonwealth v. Cooper, Cctober 1980, 773-777

(C. C.P. Philadel phia County 1982).

On June 21, 1984, Cooper filed his second PCHA petition
pro se, later anended by appointed counsel, raising ineffective
assi stance of trial counsel clains that his lawer: (1) failed to
call Cooper to testify during the trial despite his requests; (2)
failed to interview and call four defense w tnesses; (3) failed
to obtain expert testinony concerning the effect of substance
abuse on Cooper’s nental capacity; and (4) failed to raise a

di m ni shed capacity defense. See Commonwealth v. Cooper, No.

773, slip op. at 3-4 (C. C. P. Philadel phia County, Septenber 27,
1994). Ten years later and after hol ding evidentiary hearings,

Judge Joseph |. Papalini denied Cooper’s PCHA petition. See id.



at 3. Cooper appealed to Superior Court reasserting grounds (1),

(2), and (4). Comonwealth v. Cooper, No. 2022, slip op. at 2

(Pa. Super. 1995). On July 10, 1995, the Superior Court affirned
deni al of Cooper’s second PCHA claim 1d. at 6. Cooper again
did not seek allocatur to the state Suprene Court.

On Cctober 2, 1998, Cooper filed his third petition for
post -conviction relief, now under the Pennsyl vania Post
Conviction Relief Act (“PCRA’), which replaced the PCHA in 1988.
See 42 Pa. C.S.A 8§ 9545 et seq.; 1988 Pa. Laws 336. He averred
counsel: (1) inproperly advised himnot to testify during the
guilt/innocence phase of his trial; (2) failed to investigate and
present the testinony of known, avail able defense witnesses to
present and establish his dimnished capacity defense; (3) failed
to investigate and present testinony of a nmental health expert
about how Cooper’s history of abuse precluded himfromformng
crimnal intent to kill; (4) failed to raise appropriate
objection to a jury instruction that Cooper could be convicted if
his acconplice had forned intent to kill; (5) failed to raise
appropriate objection to a 10 to 20 year sentence for crimnal
conspi racy when the statutory maximumwas 5 to 10 years; and (6)
failed to raise appropriate objection to inposition of a sentence
of inprisonnment for the inchoate crine possession of an
i nstrument of crime when Cooper had al ready been sentenced for

anot her inchoate crinme, crimnal conspiracy, and Pennsylvania | aw



prohi bits inposition of sentence on two inchoate crines. See

Commonweal th v. Cooper, Nos. 773-777, Petition under the PCRA at

2-4 (C.C.P. Philadel phia County Cctober 2, 1998). This petition
was di sm ssed as untinely on January 20, 1999, and the Superior

Court upheld that denial. See Commobnwealth v. Cooper, No. 437

EDA 1999, slip op. at 5 (Pa. Super. 1999). The Suprene Court of

Pennsyl vani a deni ed Cooper’s petition to file for allocatur nunc

pro tunc on April 25, 2001. See Commonwealth v. Cooper, 18 E. D

M sc. Docket 2000.

On Novenber 28, 2000, Cooper filed the instant habeas
corpus petition alleging ineffective assistance of trial counsel.
This court referred Cooper’s petition to Magi strate Judge Carol
Sandra Moore Wells on February 14, 2001. Judge Wells issued her
Report and Recommendati on, now before this court with objections,
on May 31, 2001. She held Cooper’s petition tinme-barred under
AEDPA and recommended it be dism ssed without an evidentiary
hearing. As alternate grounds of dism ssal, she held: (1)
Cooper’s PCRA petition was not “properly filed” under AEDPA; (2)
the untineliness of Cooper’s PCRA petition under Pennsylvania | aw
presents an i ndependent and adequate procedural bar agai nst
consideration of his habeas petition; and (3) Cooper did not
establish cause for the | ateness of his PCRA petition.

Cooper nakes the foll ow ng objections to Judge Wl ls’

Report and Reconmendation: (1) Judge Wells violated Local Rule



9.4(7) by not allow ng Cooper 30 days to file his reply to the
Commonweal th’s response; (2) the AEDPA tine Iimt should be
equitably tolled; and (3) there is sufficient cause and prejudice
to override his procedural default.

DI SCUSSI ON

Cooper’s Petition is Tinme-Barred Under AEDPA

Title 28 U.S.C. 8§ 2244(d) provides in relevant part:

(1) A l-year period of limtation shall apply to an
application for a wit of habeas corpus by a person in
custody pursuant to the judgnent of a State court. The
[imtation period shall run fromthe | atest of -

(A) the date on which the judgnent became final by the
conclusion of direct review or the expiration of the
time for seeking such review,
(2) The time during which a properly filed application for
State post-conviction or other collateral reviewwth
respect to the pertinent judgnent or claimis pending shal
not be counted toward any period of limtation under this
subsecti on.
See 28 U. S.C. § 2244(d).
Section 2244(d) becanme effective on April 24, 1996,
when the Antiterrorismand Effective Death Penalty Act of 1996
(“AEDPA”) was signed into | aw. Cooper did not seek direct review

in the Pennsyl vania Suprene Court?!; his sentence becane final on

'Cooper asserts his failure to seek review in Pennsylvania's
hi ghest court was due to ineffective assistance of counsel. See
petition dated January 3, 2001 at 8. As Judge Wells found, he
did not raise this alleged ineffective assistance of counsel as a
ground for habeas relief, nor does he support it with argunent or
el aboration. He has offered no factual basis for habeas relief
on this ground. See Zettlenoyer v. Fulconer, 923 F.2d 284, 301
(3d CGr. 1991) (“bald assertions and conclusory allegations do
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Septenber 4, 1983, thirty days after the Superior Court affirnmed
hi s judgnent of sentence.

“[T]o bar the filing of a habeas petition before Apri
24, 1997, where the prisoner’s conviction becane final before
April 24, 1996, would be inperm ssibly retroactive.” Burns v.
Morton, 134 F.3d 109, 111 (3d Cr. 1998). AEDPA s one-year
deadl i ne for Cooper’s habeas claimexpired on April 24, 1997,
unl ess he has shown equitable or statutory tolling is
appropriate. As discussed bel ow, Cooper has not shown any

circunstance to render tolling appropriate. H's habeas corpus

petition is tinme-barred under AEDPA.

A, Equitable Tolling is Not Appropriate

The one-year limtation in 8 2244(d) is a statute of
limtations, not a jurisdictional bar, and may be equitably

toll ed. See Mller v. New Jersey State Dept. of Corrections, 145

F.3d 616, 618 (3d Gr. 1998).

[E]quitable tolling is proper only when the principles of
equity would nmake the rigid application of a limtation
period unfair. Generally, this will occur when the
petitioner has in sonme extraordi nary way been prevented from
asserting his or her rights. The petitioner nust show that
he or she exercised reasonable diligence in investigating
and bringing the clains. Mere excusable neglect is not
sufficient.

Id. at 618-619 (internal citations, quotations, and punctuation

not provide sufficient ground to ... require an evidentiary
hearing”).



omtted). As Judge Wells found, Cooper has failed to
denonstrate (or allege) any “extraordi nary circunstances”
unfairly prevented himfromasserting his rights. 1d. at 618.
He has also failed to show he “exerci sed reasonable diligence in
i nvestigating and bringing” his claim |d.

B. Statutory Tolling is Not Appropriate

Cooper’ s habeas petition was not filed until October
31, 2000 -- forty nonths after the AEDPA deadline of April 23,
1997. Hi s related PCRA claimdid not toll the AEDPA time limt:
it was not filed until October 2, 1998, and was never pending
before expiration of the tinme [imt.

1. Cooper’'s PCRA Petition Was “Properly Fil ed” Under Federal
Law

As an alternative ground of dismssal, Judge Wells held
Cooper’s PCRA petition would not have tolled the AEDPA |[imtation
period even had it been submtted before the deadline since it
was not “properly filed” under 8§ 2244(d)(2). Though neither the
Third Grcuit nor the Suprenme Court has directly addressed the
guestion, the weight of authority indicates this is a m sreading
of the | aw.
The Suprene Court has held under § 2244(d)(2),
[Aln application is “properly filed” when its delivery and
acceptance are in conpliance with the applicable | aws and
rul es governing filings. These usually prescribe, for

exanple, the formof the docunent, the tine limts upon its
delivery, the court and office in which it nust be | odged,
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and the requisite filing fee.

Artuz v. Bennett, 531 U S. 4, 8 (2000). Cooper’s PCRA petition

was untinely under Pennsylvania law,? too late for himto obtain

relief, but nonetheless was “properly filed” under federal |aw
“The question whether an application has been ‘properly

filed” is quite separate fromthe question whether the clains

contained in the application are neritorious and free of

2 (B) TIME FOR FI LI NG PETITION. - -

1) Any petition under this subchapter, including a
second or subsequent petition, shall be filed within
one year of the date the judgnent becones final, unless
the petition alleges and the petitioner proves that:

(i) the failure to raise the claimpreviously was
the result of interference by governnent officials
with the presentation of the claimin violation of
the Constitution or laws of this Commonweal th or
the Constitution or laws of the United States;

(ii) the facts upon which the claimis predicated
were unknown to the petitioner and could not have
been ascertained by the exercise of due diligence;
or

(iii1) the right asserted is a constitutional right
that was recognized by the Suprenme Court of the
United States or the Suprene Court of Pennsyl vani a
after the time period provided in this section and
has been held by that court to apply
retroactively.

(3) For purposes of this subchapter, a judgnment becones
final at the conclusion of direct review including

di scretionary review in the Suprenme Court of the United
States and the Suprenme Court of Pennsylvania, or at the
expiration of tinme for seeking the review

See 42 Pa. Cons. Stat. 8§ 9545(b) (2001).
8



procedural bar.” See Nara v. Frank, 264 F.3d 310, 2001 U. S. App

LEXIS 19340 at *13 (3d G r. 2001), quoting Artuz, 531 U. S. at 9.
M. Cooper’s last PCRA petition was procedurally barred under 8§
9545(b) because it was filed nore than one year after his
conviction becane final and did not fall under any of the
statute’'s exceptions. But it was “properly filed” when it was
received by the state court and the exceptions under PCRA §
9545(b) required it be accorded enough judicial reviewto
determine that it fell short.

As the Ninth Grcuit recently held, “if a state’s rule
governing the tinely comencenent of state post-conviction relief
petitions contains exceptions that require a state court to
exam ne the nerits of a petition before it is dism ssed, the
petition, even if untinely, should be regarded as ‘properly

filed.” See Dictado v. Ducharne, 244 F.3d 724, 727-28 (9'" Gir.

2001). Title 42 Pa. Cons. Stat. 8§ 9545(b) discourages |ate PCRA
petitions by strictly limting the availability of relief, but,
given its exceptions, it does not inpose an absolute bar to
filing a late application: it is not a procedural filing

requirenment. See Smith v. Ward, 209 F.3d 383, 384-85 (5" Cr.

2000) (petition is “properly filed” when it satisfies “those
prerequi sites that nust be satisfied before a state court will
allow a petition to be filed and accorded sone | evel of judicial

review,” and a state statute of limtations is a limtation on



relief, not a “procedural filing requirenent”); Robinson v.

Ricks, 2001 U.S. Dist. LEXIS 14227, *15-*16 (E.D.N. Y. 2001)
(follow ng Dictado).

Though this question has not yet been directly
addressed by the Court of Appeals for the Third Crcuit, there is
a “flexible approach” to 28 U S.C. § 2244(d)(2) questions in this

circuit, as in the Fifth and Ninth Crcuits. See, e.q., Nara,

2001 U. S. App. LEXIS 19340 at *12-*15 (describing the court’s
“flexi bl e approach” to AEDPA tolling questions and hol ding a

motion to withdraw a guilty plea nunc pro tunc was a “properly

filed application for state post-conviction or other coll ateral

review within the neaning of 8§ 2244(d)(2)”); accord D ctado, 244

F.3d 724 (9" Cir. 2001) (petitions disnmissed in state court as
“repetitive and untinmely” still “properly filed” under §

2244(d)(2)) (cited with approval in Nara); Villegas v. Johnson,

184 F.3d 467, 469-70 (5'" CGir. 1999) (petition dism ssed in state
court as successive or an abuse of the wit still “properly

filed” under 8 2244(d)(2)) (cited with approval in Nara); but cf.

Morris v. Horn, 187 F.3d 333, 338 (3d Gr. 1999) (pre-Artuz and

Nara opinion stating in dicta a PCRA petition filed outside the
state statutory tinme guidelines would not be “properly filed”).

C. It is Not Necessary to Address Cause and Prejudice

Judge Wells held Cooper’s late filing of his PCRA

petition and consequent failure to nmeet the timng requirenents
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of 42 Pa. Cons. Stat. 8 9545(b) constitutes an independent and
adequat e procedural basis for precluding federal review of
Cooper’ s habeas petition. Cooper objects to this finding,
claimng he had cause for and was prejudiced by his del ay.
Because the instant habeas petition is barred under AEDPA, it is
not necessary to reach these questions.

D. Petitioner's Gher Ohjection is Mritless

Cooper objects to Judge Wells’ Report and
Recomendati on on grounds that she violated Local Rule 9.4(7) by
not allowing him30 days to file his reply to the Conmonweal th’s
response to his petition. That local rule pertains only to death
penal ty cases, and does not apply to M. Cooper’s case.

CONCLUSI ON

The instant petition under 28 U S.C. 8§ 2254 will be

deni ed without an evidentiary hearing.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LARRY COCPER : ClVIL ACTI ON
V.
DONALD T. VAUGHN, et al. ; NO. 00-6016
CORDER
AND NOW this __ day of Novenber, 2001, upon de novo review

of the record, the Report and Reconmendation of United States
Magi strate Judge Carol Sandra Moore Wells and petitioner Larry
Cooper’s objections thereto, and in accordance with the attached
menorandum it is hereby ORDERED that the Report submitted by
Judge Wells is APPROVED I N PART and DI SAPPROVED | N PART, and her
Recommendati on i s ACCEPTED as foll ows:

1. Cooper’s objections to Judge Wells’ Report and
Reconmendat i on are REJECTED

2. Cooper’s petition for post-conviction relief under 42
Pa. C.S. A 8§ 9545 was “properly filed” under 28 U . S.C. § 2244(d).

3. Cooper’s petition for federal habeas corpus relief under
28 U S.C. 8 2254 was untinely and not subject to equitable or
statutory tolling. It is DEN ED AND DI SM SSED W THOUT AN
EVI DENTI ARY HEARI NG

4. There is no probable cause to issue a certificate of
appeal ability.

Norma L. Shapiro, S.J.
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